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Date of Meeting: April 17-18, 1959
Date of Memo: April 9, 1959

MEMORANDUM NO. 1
SUBJECT: Study No. 21 - Confirmetion of Partition Sales.

The staff study on the above questlon which was reviewed at the
Commission's December meeting has again been revised and rewritten. A
copy is attached.

In view of the problems discussed, the Commission may wish to
give further consideration to same of the guestions raised at the
December mesting and particularly the following:

(1) Whether the Probate Code sections dealing with confirmation
of sales are intended to apply to private partition sales. At the December
meeting the Commission concluded the answers to this was clearly negative.
However, further consideration indicates this smswer may not be as
clearly correct as was first assumed,

(2) Whether the confirmation provisions applicable to both
partition sales and sales from estates should be uniform. At the
December meeting it was agreed that the provisions with regard to partition
sales should not be made to conform with Probate Code confirmstion
provisions relating. to appraissls, ccrmissions, and grounds specified as
sufficient for the court's refusal to confirm a sale.

(3) Whether provisions relative to real estate agents and their
commissions should be made applicable to pertition sales. Further material

on this has been added to the study.
Respectfully submitted,

Glen E. Stephens
hgeistant Executive Secretary
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<. Revision aof April 7, 1959
A STUDY TO DETERMINE WHETHER THE
PROVISIONS OF THE CODE OF CIVIL
PROCEDURE AND THE PROBATE CODE _
RELATING 70 THE CCXFIRMATION OF
PRIVATE JUDICIAL SALES OF REAL
PROPERTY SHOULD BE REVISED.
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A STUDY TO DETERMINE WHETHER THE PROVISIONS
OF THE CODE OF CIVIL FROCEDURE AND THE
PROBATE CODE RELATTNG TO THE CCNFIRMATICH
OF FRIVATE JUDICIAL SALES OF REAL FROPERTY
SHOULD BE REVISED,

Chapter % of Title 10 of Part 2 of the Code of Civil Procedure
governs actions that may be brought to partition real and personal

property. It provides that the court may order a sale of the property

1
where a partition cannot be mede without great prejudice to the parties.

In such & case the court is required to appoint referees to sell the

2
property. Pertition sales of real property are governed by Section 775
of the Code of Civil Procedure which provides:

T75. All sales of real property made by referees
under this chapter must be mede at public auction to
the highest bidder, upon notice given in the manner
required for the sale of real property on execution
mnless in the opinion of the court it would be more
beneficial to the parties interested to sell the
whole or some part thereof at private sale; the court
may order or direct such reel property, or any part
thereof, to be sold at either public auction or private
sale as the referee shall judge to be the most beneflcial
to all parties interested. If sold at public auction
the notice must state the terms of sale and 1f the
property or any port thereof 1s to be scld subject
to a prior estate, charge or lien, that must be stated
in the notice. &f the sale is ordered made at eitier
public auction or private sale, the sale at private
sale shall be conducted in the manner required in
private sales of real property of estates of deceased
persons. [Emphasis edded |

In both partition proceedings and the sdministration of decedents!'
estates sales of real property must be confirmed by the court heving
Jurisdiction before title passes to the purchaser.3 Section 784 of
the Code of Civil Procedure governs the confirmation of partition
sales; Sections T84 and 785 of the Probate Code govern the confirmation

of sales of property of decedents' estates. As is demonstrated in some
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detail at a later point in this study, the Probate Code sections and
Code of Civil Procedure section differ considerably.

The gquestions assigned to the Law Revision Comission and to which
this study is directed are:

(1) whether the last sentence of Section 775 of the Code

of Civil Procedure, guoted above, has the effect of making
the provisions of Probate Code Sectices T84 and 785, rather . -
then of Section 784 of the Code of Civil Procedure, appli-
cable to the confirmation of private partition sales; and
{2} whether the law respecting the confirmation of partition
sales and of gales of decedents' property should be made
wiform or more uniform.h

I. APPLICATION OF PROBATE CODE PROVISIONS TO PRIVATE

PARTITION SALES

Probate Code Sections T80, 782 and 783 vrescribe the necessary
notice, the time and place of the sale and the manner in which blds
may be received for sale of property from decedents' estates. They
are quite clearly made applicable to private partition seles by the
1ast sentence of Code of Civil Procedure Section 775.

Bection 784 of the Probate Code provides that private seles of
real property of decedents’ estates may not be confirmed by the court
unless the sum offered is at least 90% of the appraised value, makes
provision for en appraisal unless the property has been appraised
within the last year, and provides for appointment of a new appralser
if the original appraiser iz wnevailable. Section 785 of the Probate

Code contains general provisions with regard to confirmation of sales.
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It sets forth the matters which the court must consider in determining
whether the sale is to be coufirmed, including the availlability of
higher bids, and makes provision for sales at higher bids made to the
court. It is not entirely clear whether these Probate Code Sections
are also made applicable to private partition sales by the last

sentence of Code of Cilvil Procedure Section T75.

A. Construction of Existing Statutes ,
= :

No published decision of a Californie court has decided whether
Probate Code Sections 784 and 785 apply to the confirmation of private
partition sales. The following considerations would appear to bear
on this question:

1. At first impression and giving the langusge of Section 17l
its most literal interpretation it would appear that Code of Civil

Procedure Secticn 775 refers to the provisions of Probate Code Sections

780, 782 and 783 only and not to the confirmation provisions. The |

conduct of & sele and the confirmstion of a sale are technically

different activities and provisions of a statute applying in terms only
to one would noct appear to include the other. Perhaps some slight
weight is added to this view by the fact that some of the language of
Probate Code Sections T84 and 785 is more appropriate as applied to
decedents' estates than to partition proceedings. Section 784, for
example, seems to assume that there has been an sppreisal of the
property. This is a reasonable assumption in the case of an estate,

but not necessarily so in the case of a partition, Section 785 of the



Probate Code requires the court to "examine into the necessity for
the sale, of the advantage, T=nefit, and interests of the estate

in having the sale made . . ." This language is more appropriate to
the administration of estates, where sales are initiated by the
personal representative and merely confirmed by the court, than to
partitions, where sales may be initiated ocnly upon court oxrder in the
f£irst place.

2, On the other hand, a strong case can be mede for the opposite
conclusion -- namely, that Section 775 slsoc refers to the confirmation of
sales and thus that Probate Code Sections 784 and 785 apply to private
pertition sales, Two lines of reesoning lead to this eonclusion:

(a) The "manner” in which s "sale shall be conducted” refers

to an entire process; confirmation 1s & necessary part of that process.

No title passes until that time and thus no sale 1s actually final
until th.en.5 The sale may be set aside at the hearing and a nev sale
ordered. Indeed, in the case of & subsequent higher bid the "sale" may
take place st the confirmation hearing Itself.

(b) Probate Code Section 760 suthorizes and provides for
contracts with real estate agents to secure purchasers in sales from
decedents' estates; such contracts are to beccme final and binding
upon confirmation by the court, with the agents' commissions to be
allowed by the court at that time. Section 761 provides for the splitting
of commissions in case of & higher successful bid at the confirmetion
hearing. Section T61.5 provides for payment of a commission to an agent
producing a successful higher bidder at the hearing where the originsl

bid returned for confirmation was not made through an agent. These

Probate Code sections certainly appear to deal with the "mammer . . .
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in vhich a sale shall be conducted." If this is correct, they apply
to private partition sales urider Code of Civil Procedure Section T75.
Yet the picture with regard to agents and commissions is not complete
without the provisions of Probate Code Section 785. In eddition to
other provisions with respect to confirmastion of seles, thet section
provides for the manner in which commissions are to be determined and
taken into consideration by the court, and limits the amount of a
commission payable in case of a sale at the hearing to a higher bidder.
There are no such provisions in Section 784 of the Code of Civil Fro-
cedure which govern+ the confirmation of partition sales. Thus, if Sections
760, 761 and T61.5 do apply to privete partition sales, it appears thaet
Probate Code Section 785 must also apply, since it is so closely inte-

grated with those sections.

B. How may any eambiguity be cured?

The following possibilities appear to be available:

(1) If it is decided that the last sentence of Code of Civil
Procedure Section 775 does not or should not incorporate the confir-
metion provisions of the Probate Code, the existing uncertalnty could
be cured by simply eliminating that sentence and adding & new section
to Chapter 4 of Title 10 of Part 2 of the Code of Civil Procedure sub-
stantially identical with Probate Code Sections 780, 782 and 783. An
alternative method would be to add the following sentence to Code of
Civil Procedure Section T75:

Confirmation of & private sale is governed by Section T84
of this code.



Both of these would, however, leave unresolved the question of the
application to privste partition sales of Probate Code Sections T60,
761 and T61.5, relating to agents and commissions.

2. On the other hand, if it is concluded that the last sentence
of Clvil Procedure Section 775 does or should incorporate both the
confirmation provisions of the Probste Code (Sections 784 and 785)
and the provisions with respect to agents and comuissions {Sections
760, 761 and T61.5) then the existing ambigulty could be eliminated by
amending the language of the last sentence of Civil Procedure Section
T75 to read:

If the sale is ordered made at either public auction

or private sale, the sale at privete sele shall be

conducted in a menner required in private sales of real

property of estates of deceased persons as provided in

sections 760, 76X, 761.5, T80, 782, 783, T84 and 785

of the Probate Code.

3. Ancther, and perhaps preferable altermative, discussed below,
would be to eliminate all cross reference to the Probate Code and
add new sections to the Code of Civil Procedure containing the substance
of Probate Code Sectioms 760, 761, T61l.5, 780, 782, 783, T84 and 785,

couched in language more appropriste to partition sales.
II. UNIFORM CONFIRMATION PROVISIONS

There is considerasble substantive difference between Sections
784 and T85 of the Probate Code, which govern the confirmetion of
private sales of real property of decedents‘6 estates, and Section 784
of the Code of Civil Procedure which governs the confirmation of at

least public and possibly also private sales of real property in
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connection with partition proceedings. This raises the question of
whether there are substantial reasons for these differences of whether
the provisions governing the confirmastion of partition sales and probate
sales should be identical or nesrly s0.

The Probate Code provisions are considerably more complete. They
have also been more frequently and more recently revised. It would
appear, therefore, that if confirmation provisions in the two codes
should be made uniform or more uniform, this should be done by conforming
the provisions of the Code of Civil Procedure governing partition sales
to those of the Probate Code governing sales of property of decedents'
estates., Whether this should be done mey depend, it is believed, on
whether Section 775 of the Code of Civil Procedure mskes the Probate
Code provisions applicable to private partition sales, Hence, the
desirability and form of making the confirmation provisions uniform is
discussed below on the basis of the two possible constructions of

Section T75 discussed above,

A, If the Code of Civil Procedure Section 775 makes the Probate Code
provisions applicable to private partition sales.

If Code of Civil Procedure Section TT75 does incorporate the
confirmetion provisions of the Probate Code, the Colle of Civil Procedure
section would, of course, apply only to public partition sales since all
private sales would be covered by the Probate Code provisions. Should
the provisions applicable to confirmation of public partition sales
be made to conform with those applicable to private partition sales

and all probate sales?
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Probate Code Section 784k (which provides that no sale is to be
confirmed unless the price equals at least 90% of the appralsed value)
applies by its terms only to private sales. There would not appear to
be any necessity or justification for making a similar provigion
epplicable to public partition sales if it has not been thought to be
necessary in the case of publlc probate sales.

However, Probate Section 785 applies to both private and public
gales of property of decedents’ estates. No reason appeers why the
same provisions should not be made applicable t0 the confirmation of
public partition sales as apply to all private sales and public
probate sales. This could be done in auny of three ways:

1. Code of Civil Procedure Section 784 could be revised to
incorporate the provisions of Probate Code Section 785.

2. Code of Civil Procedure Section T84 could be repealed and
Section TT75 revised expressly to incorporate the Probate Code confir-
mation provisicns with respect to both public and private partition
sales.

3, Both Code of Civil Procedure Sections 78k and 775 could be
repealed and provisions inserted in the Code of Civil Procedure similar
+o Probate Code Sections T60, 761, T61.5, T80, 762, 783, 784 and T85.

The last course of action would appear to be preferable. It
would eliminete the necessity of consulting two codes to find the
applicable law. Moreover, soume of the langusge found in the Probate
Code sections is scmewbat awkward as applied to partition sales; nevw
language could be drafted %o better deal with problems involved in
partition proceedings. In determining in what respects such new

provisions should follow or very from the Probate Code sections,
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those same considerations as are discussed below would be pertinent.

B. If the Code of Civil Procedure Section T75 does not make the
Probate Code provisions epplicable to privete partition sales.

If Code of Civil FProcedure Section 775 does not incorporate
the Probate Code confirmstion provisions a substantial question is
presented as to whether the Code of Civil Procedure and the Probate Code
sections should be made uniform with respect to confirmation and, inel-
dentelly, to agents and conmissions. Tt is not clear whether the
same answer should be given with respect to each of the several dissimi-
larities which now exist between the Probate Code confirmation provisions
and those conteined in the Code of Civil Procedure. Hence they will
be discussed separately.

1. Minimm Bid.

Section 75k of the Probate Code provides that in private sales
from decedents' estates no sale may be confirmed umless the sum
offered is equal to at least 90 per cent of the appraised value of the
property. There is no similar provision in the Code of Civil Procedure.
Whether the minimum bid requirement should be mede applicable to con-
firmation of partition sales under Section T8k of the Code of Civil
Procedure is difficult to evaluate. If no other protection against
an inadequate bid were provided, this provisiom would be critical.
However, Section 784 of the Code of Civil Procedure provides that if
the proceedings were unfair, or the sum bid disproporticnate to the
value the court may vacate the sale and direct another to be had if 1t
appears that an offer nigher by at least 10% than that named in the

referee's return mey be obtained. Section 78k also authorizes the
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court, if an offer of 10% more then that named in the referee's return
is made to the court to accept such offer or order a new sale. These
provisions seem to offer considerable protection. Another factor to
be taken into account is that there will have been an appraisal of
property in s decedent's estate which can ordinarily be utilized for
the purposes of Probate Code Section 784, On the other hand, it would
usually, if not always, be necessary to obtain an appraisal solely for
purposes of confirmation in the case of & partition sale. IFf the
minimum bid principle is to be made applicable to the comfirmation of
partition sales, it would be necessary to add special language to that
of Section T84 of the Probate Code relating to new appraisals and
appointment of substitute sppraisers.

2. Minimun New Offer.,

Section T84 of the Code of Civil Procedure provides that the
court may refuse to confirm a sale if, inter alia, an offer exceeding
the proposed sale price by at least 10% has been received. Before 1947
the same provieion was found in Probate Code Section 785. In 1947,
however, that section was amended to authorize refusal of confirmation
if an offer'exceeding the proposed sale price by at least 10% of the
first $10,000 and 5% of amounts in excess of $10,000 is received. The
latter provision, being the latest enactment by the Legislature on the
matter, should be incorporated into Section T84 of the Code of Civil
Procedure.

3. Grounds Specified as Sufficient for Refusal to Confirm Sale.

Probate Code Section 785 and Code of Civil Procedure Section
784 contain somewhat different provisions as to the grounds upon which

a court may refuse to confirm a sale of real property. Frobate Code
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Section 785 appears to require the Probate Court to refuse to econfirm
a sale under any of the following conditions: (1) +the sale was not
necessary; (2) there was not sufficient adventage, benefit and interest
to the estate in having the sale made; {(3) good reason did not exist
for the sale; (L)} the sale was not legally made or fairly conducted
or did not comply with the requirements of Probate Code Section T84;
(5) +the sum bid is disproportionate to the valuve of the property or
(6) it appears that a sum exceeding the bid by at least 10% on the
first $10,000 and 5% on the belance, exclusive of the expenses of a
new sale, may be obtained. Section 784 of the Code of Civil Procedure,
on the other hand, appears to authorize the court to refuse to confirm
a partition ssle only if (1) the proceedings were unfair and a sun
exceeding the bid by 10%, exclusive of the expenses of a nev sale, may
be obbained; (2) the sum bid is disproportionate to the value of the
property and a sum exceeding the bid by 10%, exclusive of the expenses
of the new sale, may be obtained or (3) an offer exceeding the amount
named in the referee's return by 10% or more is mede to the court.
Should the broader snd mandatory provisions of Probate Code Section 785
be substituted frr the narrower and discretionary provielons presently
found in Code o Civil Procedure Section T84?

An argument might be made that the prébate court needs greater
power to refuse confirmation than is necessary in the case of pertition
sales For two reasons: {1} it is not necessary to obtain a court order
authorizing the sale before it is made, &s 1s required in the case of
partition salea: end (2} the protection of a decedent’'s estate and

thus often of his dependents is involved. On the other hand, it seems



gquite possible that the disparity between the two code sections exists,
at least in par:, not because of a deliberate policy choice by the
Legislgture Tuh because the FProbate Code provisions are more frequently
gppli=d and have been ‘1~ oibject of critical attention by those members
of the bench and bor who ar= largely or exclusively engaged in handling
probate matiz2rs,

h. Avent's Cemmiscion.

Secticn 767 wf th~ Probate Code provides that when a higher
written offer is s-revte’ Wy tne probate court at the time of the con-
firmation proceeding it atal fix within spocified limits the reasonable
compensation, 1f any, to be paid %o a real estate agent who produced the :
successful bidder, This provizion ie, of course, directly related to
Sections 760, 761 and 761.5 of the Probate Code which govern the use
of agents and their commissions., If these Probate Code Bections are
made applicable to partition proceedings by the last sentence of
Section 775 (and if this is not changed by amendment) it follows that
Code of Civil Procedure Section 784 should be amended to incorporate
the related provisions of Probate Code Section 785. If Probate Code
Sections 760, 761 and T61.5 do not presently apply to private partition
sales, a more difficult question is presented: should provision be
made in the Code of Civil Procedure authorizing the sppointment of real
estate agents in connection with private partition sales, governing
their commissions, and specifying the effect of such commissions in
determining whether increased bids should be accepted? It may be

helpful in answering these questions, to consider the history of the

Probate Code provisions:
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a. In 1909 Section 1559 was added to the Code of Civil
I-'rc:ncedure.T It providel that when ~riering a sale of real
catete Lhe court coulld authorize an osuecutor or administrator
o enter into o comtwe~t with a bora fide real estate agent
to secure a purchaser =ad to contract to pay the agent a
commission out of the rroceeds of the sale. It further provided
that if the sale to a purchaser obtained by such an agent were
confirmed the contract should be binding and valid as against
the estate.

b. In 1919 Section 1559 was emended to (1) authorize an.
exeocutor or administrator to enter into a contract with a bona
fide resl estate agent without obtaining prior authorization
from the court; snd (2) provide, in lieu of the 1909 authorizetion
to the executor to fix the agent's compensation by comtract,
thet the contract should provide for payment out of the proceeds
of the sale of & commission "the smount of which must be Tixed
or allowed by the court on confirmation of the sale."

¢. Section 1559 was again smended in 1521, thig time to
provide thet in case of a sale of the property on an increased
bid made at the time of confirmation to a purchaser not
procured by the agent holding the contract with the executor
or administrator, the court could allow a commission to & bona
fide real estate agent procuring the purchaser to whom the
sale was confirmed, the commission to be on the full amount of
the sale.

d. Section 1559 was again amended in 1927. The amendment

substituted for the provision enacted in 1929 the following:



In cese of zale on an increased bid made at the time

of confirmation +o a purchaser - '~ wrocured by the
agent holding t.us zontract, the court shall allow
a commigsion on i : 31l amount for which the sale
is confirmed, one-.-)7T of said commission on the

additionsal bid tc o paid to the agent whose did

was returned to th: court for confirmatlon and the

balance of the cov:isslon on the purchase price te

the agent, if any, who procured the purchaser to whon

the sale is confirmed.

e, In 1945 Section 761.5 was enacted, providing that where
the original bid is mau: directly to the estate without participa-
tion of mn agent and an agent procures a purchaser who makes a
successful increase bid, the agent shall be allowed the reason:
able compensation for his services to be fixed by the court.

f. In 19%5 Section 761 was amended to provide that if an
increased bid is not procured by a bona fide agent, the agent
holding the contract with the executor or sdministrator shall
be allowed a full commission on the amount of the original bid.

Thus, the Probate Code presently provides that when only one agent is
involved he is to be allowed a full commission, but where two agents
are involved the commission on the price at which the sale is confirmed
is to be dlvided between them.

Probate Code Section 785 also providee that the amount of the
sgent's commission (and other expenses in connection with the sale)
shall be disregarded in determining whether an increased bid exceeds
the bid returned for confirmation by the required amount and in deter-
mining which of two or more increased bids to accept. In congidering
whether a similar provision should be made applicable to private

partition sales it may be well to review some of the background of this

provision.
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Tn Eatate of Neftzger, decided in 194k, the return of the

sale racited that no broker's commission was peyable. The increased
bid, wiiich offered exactly t< . -or cent more than the original bid,
stated that a commission was *. be paid according to law. The Supreme
Court held that in determining whether an increased bid exceeds the
original bid by the amount required by Probate Code Section 785 no
consideretion is to be given to the broker's commission or other
expenses incurred in comnection with a sale at such bid. The court
confirmed the sale to the increased bid, overruling the asppellant's
contention that it did not amount to an increase of ten per cent because
it did not net the estate that amount over what the estate would have
realized had the original bid been confirmed. The court stated that
there is no sufficient reason for interpreting the requirement that the
increased bid be "ten per cent more in amount than that named in the
return” to mean that the increase of ten per cent be over and above
commissions and other expenses, since the statute itself does not
specify such requirement,

This decision was apparently followed until the District Court of

9
Appeal decision in Egtate of Cole, in 1955. There the question was

which of two increased bids should have been accepted. The court said
that a court is required to accept the bid that nets the estate the
greater amount, thus teking into account broker's commissions and
other expenses. It held that the sale should have been confirmed to
an increased bid which was $25.00 less than another increased bid but
which would have netted more to the estate, The court stated that
there is nothing in Section 761.5 which requires a court to accept any

bid or confirm any sale unless the amount which the estate will derive

-15-



from such bid is actuslly the highest amount offered. The court said

that -~ Naftzger case was «'-Uilsguishable because there " o o [thel
bid . . . was not conditions . .on the payment of a specified commission
as was the bld in the instas se.”

The Cole decision need not be viewed as being in conflict with the
esrlier Naftzger decision. It would be possible to have one rule for
determining whether an increased bid exceeds the returned bid by the
required emount and another rule for comparing two or more Increased
bids. However, the Cole decision suggested that the determining con-
sideration for both purposes is whether the increased bld 1s conditioned
on the payment of a gpecified commission.lo

Shortly after the Cole case was decided, Section 785 of the
Frobate Code was amended to provide that the amount of both original
bids and increased bids 1s to be computed without teking into considera-
tion the agent's commission.ll This smendment was criticized in the
Cortinuing Education of the Ber comments on 1955 legislation because
"the court must now award the sale to the highest bidder even though
his bid, because of the inclusion of his commission, may not return the

highest net amount to the estate."l2
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FOOTHCTES

Cal. Code of Civ. Proc. $§ 752, T763.
Cal. Code of Civ. Proc. & T763. -
Schoonover v. Birnbawm, .50 Cal. 73%, 89 Pac. 1108 (1907).
1656 Rep. Cslif, Law Rev, Comm'n 22; Cal. Stat. 1956, Res. c. Lo,
p. 263.
Schoonover v. Birnbaum, 150 Cal. 73%, 89 Pac. 1108 {1907}.
These sections read as foliows:
Probate Code

784, No sale of real property at private sale shall
be confirmed by the court unless the sum offered is at least
90 percent of the appraised value thereof, nor unless such
real property has been mppraised within one year of the
time of such sale, which value must be the appraised value
of such real property within one year prior to the date of
such sale. If it has not been so appralsed, or if the
court is satisfied that the appraisement is tooc high or
too low, a pew appraisement must be had. This may be
done at any time before the ssle or confirmation thereof.
Such new appralsement may be made by the mppraiser who
made the original appreisement without further order of
court or further request for the appointment of a new
appraiser. In the case of the death, removal or other
disability to act of the original appraiser, or if for
just cause a new appralser is to be sppointed, proceedings
for his appointment shell be had as in the case of an
originsl appraisement of an estate.

785. Upon the hearing the court must examine into
the necessity for the sale, or the advantage, benefit
and interest of the estate in having the sale made, and
must exsmine the retwrn and witnesses in relation to
the sale; and if it appears to the court thet good reason
existed for the sale, that the sale was legally made and
fairly conducted, and complied with the requirements of
the previous section, that the sum bid is not dispropor-
ticnate to the value, and it does not appear that a sum
exceeding such bid at least 10 percent on the first ten
thousend dollars ($10,000) bid and 5 percent on the
amount of the bid in excess of ten thousand dollars
{$10,000), exclusive of the expenses of a new sale,
mey be cbtained, the court shall make an order confirming
the sale and directing conveyances to he executed; ctherwise
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it shall vacate the sale and direct another to be had, j
of which notice must be given and the sale in all |
respects conducted as if no previous sele had taken :
place. But if a written offer in an amount at least

10 percent more on the first ten thousand dollars

($10,000) bid and 5 percent more on the smount of the

bld in excess of ten thousand dollars {$10,000) is made

to the court by a responsible person, and the offer complies
with all provisions of the law, the court shall accept such
higher offer, confirm the sale to such person and fix a
reasonable compensation for the services to the estate

of the agent, if any, producing the successful bidder,

or, in 1ts discretion, order a new sale. If more than

cne written offer in an amount at least 10 percent

more on the first ten thousand dollers {$10,000) bid and

5 percent more on the amount of the bid in excess of ten
thousand dollars {$10,000) is made to the court by res-
ponsible persons, mnd if any such increased bid complies
with all the provisions of the law, the court shall

accept such highest increased bid, confirm the sale

to the person making such increased bid, and fix a
reasonable compensation for the services to the estate

of the agent, 1f any, producing the successful bidder or,

in its discretion, order a new sale. The compensation

of the agent producing the successful bidder shall not
exceed one-half of the difference between the amount

of the bid in the original return and the amount of the
successful bid, but such limitation shall not apply to

any compensation of the agent holding the contyact with

the executor or administrator.

For the purposes of this section the amount of
a bid shall be determined by the court without regard
to any commission on the amount of such bid to which
an agent may be entitled by virtue of a contract with
the executor or administrator. It shall be determined
without regard to any condition of the bid that a
certain amount thereof be paid to an agent by the
executor or administrator, but notwithstanding that
a bid contains such a condition, only such compensation
to an agent as is proper under the preceding provisions
of this section shall be allowed, and acceptance of
the bid by the court binds the bidder though the
compensation so allowed is less than the compensation
10 which the agent would be entitled had the condition
been observed.

Code of Civil Procedure
784, After completing a sale of property, or

any part thereof ordered to be scld, the referees
must report the same to the court, with a description
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of the different parcels of land sold to each purchaser;
the name of the purc:aser; the price paid or secured;
the terms and conditions of the sale, and the securi-
t’es, if eny, taken. The report must be filed in the
ofice of the clerk of the county in which the action
is brought. Thereafter any purchaser, -#he wefenge,
or any party to the action, mey, upon 10 days' notice
to the other parties who have appeared therein, and
also to the purchaser if he be not the moving party,
move the court to confirm or set aside any sale or
sales so reported. Upon the hearing, the court must
examine the return and report and witnesses in relation
to the same, and if the proceedings were unfair, or
the sum bid dispropo-tionate to the value, and if it
appears that a sum exceeding such bid at least 10
rercent, exclusive of a new sale may be obtained,

the court may vacate the sale and direct another to
be had, of which notice must be given, and the sale
conducted in all respects as if no previous sale had
taken place, If an offer of 10 percent more in
amount than that named in the return be made to

the court, in writing, by a responsible person,

it 18 in the discretion of the court to accept

such offer and confirm the sale to such perscn,

or to order a new sale.

7. HNow Probate Code §§ 760, T6l.
8. Estate of Naftzger, 24 Cal.2d 545, 150 P.2d 873 (19h4).
9. Estate of Cole, 12k Cal. App.2d 615, 269 P.2d 73 (195%).

10, Judge Condee of the Los Angeles Superior Court in his book on
probate practice published shortly after the Cole decision assumed
that the Cols rule applied to determing both whether an inecreased
bid is sufficiently larger than the original bid and also which
of two increased bids should be accepted. He criticized the Cole
case, stating that such s holding would have a detrimental effect
on the sale of :=al property of estates because it would discourage
brokers from seeking out bidders and it would impose an additional
burden on bidders to ascertain whether or not a commission is to

be peid on the original bid and on other increased bids. He also

x

Y



)

f’
L)

2

1i.

12,

stated: ‘"Ancther consideration in favor of the policy of

ignoring ccxmissions et “he sale 1s that the sale of real estate
carries certain costs which are bound %o be paid in cne way or
another, , . ," pointing out that the administrator or the
attorney or both are able to ask for an extraordinary fee for

such services. 1 Condee, California Probete Court Practice § 619
(1955},

The act which contained chis amendment also contained the following
statement:

The wording of the sections of the Provate Code amended
by this act an? a recent district court of appeal
decislon have resultel in great uncertainty in the minds
of real estate agents and brokers as to their right to
compensation, and the amount thereof, when producing bids
for real property in the estate of a decedent., This
uncertainty has resulited in a sharp decrease in the
number and amcunt of bids made for such property. Often
such property constitutes the bulk of an estate and a
substantially increased bid for the property would mean
comforteble rather than substandard living conditions
for the widow or widower and children of the decedent.
This act, by eliminating the uncertainty referred to,
will tend %o increase the nuber and amount of bhids,

to the benefit of such widows, widowers, children, and
other devisees, legatees, or heirs of the decedent.

Continuing Educ. of the Bar, Review of Selected 1955 Code legislaticn
158, 160, 161.
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